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VOLUME 64 NOVEMBER 1950 NUMBER 1 


HARVARD 
LAW REVIEW 


ECONOMIC STABILIZATION UNDER THE 
DEFENSE PRODUCTION ACT OF 1950 


Richard H. Field * 


HE Defense Production Act of 1950+ (DPA) was enacted 
by Congress on September 1, 1950, and signed by the Presi- | 
dent on September 8. The powers conferred by the Act are vested 
in the President, but he is authorized to delegate them freely and 
to create such new agencies as he chooses to carry them out.? Pur- 
suant to this authority the President immediately issued Execu- 
tive Order ro161 setting up the administrative machinery for 
operations under the Act. For the purpose of administering Title 
IV,* the portion of the Act dealing with price and wage stabiliza- 
tion, he created an Economic Stabilization Agency, to be headed 
by an Economic Stabilization Administrator. Under the Adminis- 
trator there is to be a Director of Price Stabilization and a tri- 
partite Wage Stabilization Board. 
At the very outset of a discussion of this legislation, one grim 








* Professor of Law, Harvard Law School. A.B., Harvard, 1926, LL.B., 1929. 
General Counsel of the Office of Price Administration, 1943-1946. 

1 Pub. L. No. 774, 81st Cong., 2d Sess. (Sept. 8, 1950). This statute will here- 
inafter be cited, with section numbers, as DPA. 

2 Id. § 703(a). 

% Although this article is primarily concerned with Title IV, it may be helpful 
to outline the other titles of the Act. Title I gives the President broad power to 
establish priorities or to allocate materials and facilities as he deems necessary or 
appropriate to promote the national defense. Although not in express terms, this 
title plainly authorizes consumer rationing. The language of the Second War 
Powers Act which was the basis of rationing authority in World War II has been 
adopted without significant change. Title II provides the authority to requisition 
materials or facilities needed for the national defense. Title III contains provisions 
designed to bring about expansion of productive capacity and supply, including a 
limited subsidy authority. Title V deals with settlement of labor disputes. Title 
VI grants to the Board of Governors of the Federal Reserve System an authority 
identical to that exercised by it during World War II. Title VII is a catch-all of 
general provisions, some of which, bearing upon stabilization, will be referred 
to below. 
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point must be made unmistakably clear. Our foreign policy and 
the planning of our military establishment are based upon the 
premise that without warning we may be forced into a desperate 
war for our own survival and that of the free world. It would 
be folly not to base our economic policy on the same premise. We 
cannot tell whether the DPA will have to meet only the economic 
dislocations incident to the Korean campaign and the defense 
preparations now contemplated or whether it will be the govern- 
ing legislation should a third world war compel immediate and 
drastic use of all the powers of government to preserve economic 
stability. 

Accordingly, perhaps of more immediate importance than the 
specific grants of power is the fact that the DPA authorizes the 
creation at once of an organization to administer whatever con- 
trols may be needed.* Economic controls cannot be improvised; 
they must be planned. Planning demands skilled personnel. This 
does not mean that the vast organization necessary to formulate 
and enforce over-all controls should be created, but it does mean 
that there must be recruited, as speedily as possible, a skeleton 
organization, in Washington and in regional offices, large enough 
for planning and capable of quick expansion to meet any eventu- 
ality. Such an organization is needed to attain the immediate 
limited objectives of the present legislation. It can, at the same 
time, ready itself for the larger tasks that may confront it, 
whether they arise from the emergency of general war or, less 
dramatically, from the growing burden of years of heavy expendi- 
tures for defense. 

It must be kept in mind that we may be faced with a quite differ- 
ent problem from that which confronted the OPA. The inflation- 
ary pressures now upon us may be chronic rather than acute. This 
possibility underlines the need for caution in resorting to sweeping 
price and wage controls. Essentially such over-all controls are 
emergency measures, workable in a time of crisis but bound to 
produce some economic distortions. The cumulative effect of these 
distortions becomes increasingly serious. Moreover, deterioration 
in the control mechanisms is rapid. As loopholes appear in regu- 
lations, amendments are adopted to plug them, and as one tech- 


4Pub. L. No. 774, 81st Cong., 2d Sess. § 403 (Sept. 8, 1950). Pursuant to 
authority granted by the Act the President has directed the Administrator to set 
up the necessary organizations. Exec. Order No. 10161, § 40r(b) (1), 15 Fep. REc. 
6106 (1950). 
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nique for control becomes ineffective, the conscientious administra- 
tor has no choice but to try others. Thus the regulations become 
unwieldy, harder to comply with and harder to enforce. If infla- 
tionary pressures are expected to continue for a period of years, 
therefore, the most desirable way to combat them is by indirect 
methods, such as a pay-as-you-go tax policy, which the President 
has already called for, and the vigorous use of other governmental 
powers including credit and inventory controls, holding over-all 
price and wage controls in reserve as long as possible but ready 
for prompt use as needed. 

Although any forecast of how the stabilization program will 
actually develop would be hazardous, a tentative appraisal of what 
can legally be done under the DPA is nevertheless possible. For 
this purpose a comparison with the Emergency Price Control Act ° 
(EPCA) in its original and amended forms is essential, because 
Congress had that legislation before it, together with a vivid re- 
collection of the experience under it.® Fortunately Congress chiefly 
used as its pattern the law as it stood during the war years when 
living costs were held relatively stable. There is little that is 
edifying in the flood of post-war amendments through which a 
control-weary Congress tried to correct blunders, real and fancied, 
of the OPA, and to free a control-weary people from unpopular 
restrictions. Scarcely a trace of the 1946 amendments can be 
found in the DPA. One lesson emerges, however, from the frantic 
and futile rear guard action against inflation in the summer and 
fall of 1946. Selective decontrol from a system of comprehensive 
controls is far more difficult to achieve than is the selective imposi- 
tion of controls in the first instance. 

Quite apart from the obvious dissimilarity in the military situa- 
tion and in general economic conditions, there are striking differ- 
ences between the situation confronting the present Congress last 
summer and that in 1941-42. When the DPA was drafted, there 
was a body of useful experience to which to turn.’ Every business- 


506 Srat. 23 (1942). This statute will hereinafter be cited, with section num- 
bers, as EPCA. The Act was materially changed at each of its periodical renewals. 
56 Stat. 765 (Stabilization Act of 1942), 58 Srat. 632 (Stabilization Extension Act 
of 1944), 60 Stat. 664 (Price Control Extension Act of 1946). 

®° This experience has been thoroughly documented in a series of fifteen govern- 
ment publications prepared as part of a larger series, Historical Reports on War 
Administration: Office of Price Administration. 

7 The World War I legislation had offered little useful guidance in drafting the 
EPCA and the record of the administrative-experience was buried in the archives. 
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man, worker, and farmer, not to mention every member of Con- 
gress, had lived through a recent period of extensive controls, and 
everyone was far more conversant with the problems involved. 
There was a greater general awareness of the evils of inflation, and 
at the same time a keen recollection of how and where the controls 
had pinched and doubtless would again pinch the individual. 

On the other hand, before the EPCA was enacted, Leon Hender- 
son had a staff of economists, business specialists, and lawyers 
working on the problem of price control for almost two years.® 
They drafted the legislation and spent months before the Banking 
and Currency Committees of the two houses, explaining, defend- 
ing and revising it. At the same time they were collecting data 
and laying plans. Moreover, 105 “price schedules” prescribing 
maximum prices for a wide variety of commodities from second- 
hand machine tools to Vitamin C were issued between February 
17, 1941 and February 11, 1942, when the Price Administrator 
took office pursuant to the statute.? No effective sanctions were 
available for their enforcement, but they served as a useful proving 
ground for the technique of regulation. On the date it commenced 
operations under the statute, therefore, the OPA had a trained 
organization with the technical information and experience which 
enabled it to swing into action without loss of time. It had, indeed, 
105 ready-made price regulations.*° In 1950, however, there was a 
statute before there was either an administrator or an organization. 
OPA has left a legacy of data, useful but not current, and a host 
of regulations, which may serve either as guideposts or warning 
signs. The task of recruiting and training an adequate staff and 
obtaining the data essential for fair regulation is a formidable 
one. For some time, at least, the Administrator will have to rely 
largely upon indirect controls and a government sponsored vol- 
untary program simply because he does not have the facilities for 
fashioning and administering direct controls. 


I. SELECTIVE VERSUS GENERAL PRICE AND WAGE CONTROLS 
Much of the Congressional debate on the DPA centered on 
whether to authorize the imposition of controls on a selective 


® On May 29, 1940, President Roosevelt appointed an Advisory Commission to 
the council of National Defense with seven commissioners. Leon Henderson headed 
the Price Stabilization Division. 

®See OPA, First QuarTEeRLy REPORT OF THE Price ADMINISTRATOR 23 (April, 
1942). | 

10 EPCA § 206 gave to the outstanding price schedules the same effect as if they 
had been issued under the Act. 
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basis or whether to require them to be imposed generally if at all. 
The adherents of the latter view were obviously greatly influenced 
by the forceful testimony of Bernard Baruch, who advocated, as 
he did in 1941, an over-all freeze of prices and wages.’ The sug- 
gestion has a delusive appearance of simplicity, but there is no 
such ready nostrum for the ills of inflation. Our economy is com- 
plex, and any regulation imposing controls over prices and wages 
en masse must, if it is to be fair, be complex also. Experience under 
the General Maximum Price Regulation ** of May 1942 demon- 
strated that at any given time large numbers of prices are for one 
reason or another out of line and that to freeze them without oppor- 
tunity for deserved adjustments would be to perpetuate ruinous 
inequities likely to create serious economic dislocations. But ad- 
justments require a large, trained and informed organization, and 
a responsible government surely ought to avoid if it can the in- 
evitable creation of inequities and dislocations until it is equipped 
to correct them with reasonable speed. 

Aside from the practical difficulties of establishing general con- 
trols before having the staff and the data to administer them, there 
is a definite advantage in resorting first to selective controls. The 
initial phase of the program, as contemplated by the statute ** and 
outlined by the President, is to supplement the various indirect 
methods of control by encouraging and guiding voluntary action 
by business, agriculture, labor, and consumers. Leon Henderson 
accomplished much in talking prices down before he had in reserve 
any clear statutory authority to control them. If the Stabilization 
Administrator is known to have the power to single out and impose 
price ceilings upon profiteering industries, his requests to keep 
prices reasonable are more likely to be heeded. The occasional use 
of this power should have a salutary effect on others. The more 
successful these methods are, the better the chance of postponing 
or avoiding all-out controls. 

Despite these advantages in the use of selective price controls, 


11'The 1941 Baruch Plan would also have frozen all rents, interest rates and 
profits as of the same base date as prices and wages. Hearings Before House Com- 
mittee on Banking and Currency on H.R. 5470, superseded by H.R. 5990, 77th 
Cong., 1st Sess. 989-1045 (1941). His testimony this year before the Senate Com- 
mittee on Banking and Currency obviously impressed that committee. See SEN. 
Rep. No. 2250, 81st Cong., 2d Sess. 4 (1950). 

12QPA General Maximum Price Regulation §§ 1499.1-1499.25, 7 FeEp. REG. 
3153 (1942). 

13 DPA § 402(a). 
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which Congress has recognized by expressly authorizing them," 
the Act further provides that if price ceilings are imposed, regula- 
tions stabilizing wages must be issued ‘‘at the same time.” ?® 

When general price controls are invoked, the wisdom of simul- 
taneous general control of wages can scarcely be denied. The 
lack of authority to control wages under the EPCA gravely weak- 
ened the government’s power to check inflation until, in October, 
1942, Congress authorized the stabilization of wages.*®° The eco- 
nomic wisdom of the principle that price and wage controls 
should be tied together disappears, however, when it is applied 
to a single industry. To be sure, it is reasonable for a manufac- 
turer to urge that when his prices are frozen, his wage costs 
should not be left free to move up and cut unfairly into his profits. 
The worker’s concern, on the other hand, is not with prices in his 
own industry but with the cost of living generally. It will be hard 
to explain to him convincingly why his wages should be regulated 
and those of the worker next door left uncontrolled when both are 
paying the same prices for food, shelter and clothing.*’ More- 
over, since industries essential to the national defense would be 
the first to be controlled, the use of selective price-wage controls 
would have the tendency to push workers out of essential and 
into non-essential industry. If there is no escape from the restric- 
tive language tying selective price and wage controls, the Admin- 
istrator will be forced to choose between inaction until the time 
is ripe for an over-all freeze and the imposition of needed price 
controls only at the cost of saddling the workers of a particular 
industry with economically indefensible wage controls. 

It would seem, however, that under a proper construction of 
the DPA, this dilemma is less serious than first appears. The law 
provides for an order “‘stabilizing” wages, not necessarily freezing 


14 DPA § 402(b) (2). Section 402(b) (3) provides: “Whenever a ceiling has been 
imposed with respect to a particular material, or service, the President shall stabilize 
wages, salaries and other compensation in the industry or business producing the 
material or performing the service.” 

15 Id. § 402(b) (1). The Act further provides that when selective price controls 
have been established over a substantial part of all sales at retail and materially 
affecting the cost of living, general price and wage controls must be invoked. 
DPA § 402(b) (4). 

18 56 Stat. 765 (1942). 

17 Representative Kunkel in explaining his failure to sign the conference report 
effectively stated the case against the control of wages in a single industry merely 
because the prices of that industry were controlled. 96 Cong. Rec. 14239 (Sept. 
I, 1950). His alternative of authorizing over-all controls only is obviously not the 
sole one. 
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them at existing levels. This provision would apparently be satis- 
fied by an order requiring advance notice of a proposed increase 
and approval by the Wage Stabilization Board pursuant to 
standards to be worked out by the Board. In this connection, 
mention should be made of Section 402(b)(5), which provides 
that in stabilizing wages in a particular industry, the President 
must issue regulations prohibiting wage increases which he deems 
would either require a piercing of price ceilings or impose hard- 
ships on sellers. The broad direction that the President shall 
make such adjustments with respect to both prices and wages “‘as 
he deems necessary to prevent or correct hardships or inequi- 
ties” **> would, however, probably be construed to be controlling. 
Thus a wage increase could be made to correct hardship to the 
worker even though a price increase thereupon became necessary 
to correct hardship to the seller. 

Moreover, the President may provide exemptions as to either 
prices or wages when he finds such exemption is necessary to pro- 
mote the national defense or that it is unnecessary to impose price 
ceilings or stabilize wages in order to effectuate the purposes of 
the Act.*® It would seem proper by reason of this exemption clause 
in some instances to control prices without equally broad control 
over wages. For example, it should be possible to put price ceil- 
ings on petroleum products or coffee, including retail ceilings, 
without stabilizing the wages of the filling station attendant or the 
grocery clerk. It would be necessary only to find that such wages 
have so slight an effect on the cost of the product that it is un- 
necessary to control them.”° Similarly, control of wages in an 
industry without control of that industry’s prices might well be 
justified in some circumstances as necessary to promote the 
national defense. If, for instance, wages get out of line in an in- 
dustry making equipment for the armed forces, it would seem that 
they could be stabilized without the imposition of needless and 
cumbersome price ceilings, despite the apparently restrictive lan- 
guage of Section 402(b)(r). 

The intent of Congress that the controls be imposed simultane- 
ously is so clear, however, that ordinary standards of administra- 
tive decency ought to prevent any undue attempt to stretch the 

18 DPA § 4o2(c). 

197d. § 402(f). 

20 Another possibly useful regulatory technique which might be similarly jus- 


tified without wage control would be to prohibit the increase of markup over cost 
in the distributive trades. 
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exemption clause. A limited use of it in appropriate cases such 
as the examples suggested above would, however, seem to be not 
only fair and practicable but consistent with the Congressional 
intent. 


II. STABILIZATION STANDARDS 


Since the Stabilization Administrator is likely to have to 
wrestle with the problem of general controls and even more 
likely to resort to individual controls, it is well to scrutinize the 
DPA’s pricing and wage standards. Here again, the EPCA 
served as a model.” 

Prices must, as before, be such as “will be generally fair and 
equitable and will effectuate the purposes” of the Act. The im- 
practicability of framing effective regulations which will be fair 
and equitable to every individual seller is again recognized. Once 
more Congress has selected a base period, this time from May 24 
to June 24, 1950, the month immediately preceding the North 
Korean invasion, to which, “so far as practicable,” the President 
must give “due consideration” in exercising the authority con- 
ferred. He is also directed to give due consideration to “such 
relevant factors as he may determine to be of general applicabil- 
ity,” and the enumeration of these factors is virtually the same as 
in the EPCA. The standards for wage stabilization are, for all 
relevant purposes, the same as the pricing standards except for 
the flat prohibition against stabilizing any wage or salary at less 
than that paid in the period between May 24 and June 24.” 

Thus the legislation with respect to both prices and wages is 
loose enough to permit, and indeed to compel, the Administrator 
to develop his own administrative standards, subject to judicial 
review. Under the EPCA, the Price Administrator in determining 
whether a price increase must be granted, rejected the contention 
that every cost increase required a corresponding price increase. 
Instead he developed as a basic standard the proposition that price 
relief was called for only if the over-all earnings before taxes of 
the industry in question were less than in a representative peace- 
time period, normally the years 1936-39. This was supplemented, 
as applied to an industry making several products, by the further 

22 DPA § 402(c)(2). There is no comparable express provision with respect to 
prices, and the expressio unius argument would lead to the conclusion that a price 


ceiling otherwise meeting the standards of the Act is not invalid because it is below 
a seller’s price in the May—June period. 
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proposition that relief was required for a particular product only 
if the members of the industry, excluding the high-cost marginal 
fringe, were incurring out-of-pocket losses on that product. The 
statute contained no reference to any such criteria, but the Ad- 
ministrator’s use of both the “industry earnings standard” ** and 
the “product standard” ** was nevertheless upheld by the Emer- 
gency Court of Appeals.”° 

These decisions are relevant to the question of the scope of the 
Stabilization Administrator’s powers under the DPA. This is not, 
of course, to suggest that the Stabilization Administrator must or 
should use the same criteria that the Price Administrator did. The 
point is rather that he can and, as a practical matter, must develop 
more precise standards as to what is “generally fair and equi- 
table” than can be found in the governing statute. It is highly 
significant that Congress, well aware of the history of the OPA, 
chose to follow substantially the same pattern as before with 
respect to pricing standards. 

It is of especial significance to those who recall the latter day 
history of the OPA that the DPA contains no language requiring 
‘a profit on every product” or otherwise compelling the allocation 
of costs to each separate product of a multi-product industry. 
The OPA always insisted, with strong support from the account- 
ing profession, that allocation of costs among products neces- 
sarily involved arbitrary accounting conventions, that there is 
often no uniformity of method within a single industry, and that 
any attempt to ascertain costs on a product basis would entail 
such interminable investigation and delay and such inconclusive 
results as to be administratively unworkable. Nevertheless, as 
the war progressed, there were many complaints from industry 
about individual price ceilings which, it was asserted, did not 
permit a profit. Commonly, there was no suggestion that the in- 
crease of inadequate margins should be accompanied by the re- 
duction of excessive margins on other products of the industry. 
It may be conceded that the fixing of all price ceilings on an in- 
dividual product basis, with adjustments both upward and down- 
ward of margins which were out of line, could have been fair and 

23 PROBLEMS IN PrIcE Controt: LrecaAL PHASES 5~15 (Historical Reports on 
War Administration: OPA, 1947). 

24 Tid. 

25 Philadelphia Coke Co. v. Bowles, 139 F.2d 349 (Em. Ct. App. 1943) ; Inter- 


woven Stocking Co. v. Bowles, 141 F.2d 696 (Em. Ct. App. 1944); Gillespie-Rogers- 
Pyatt Co. v. Bowles, 144 F.2d 361 (Em. Ct. App. 1944). 
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noninflationary. Moreover, particularly in the period of transi- 
tion from war to peacetime production, it would doubtless have 
induced a desirable increase in production of some products. The 
short answer of the OPA was that it simply could not be done. 
Congress finally enacted an amendment which did require 
price adjustments on a profit-by-product basis.2® Price control 
died before the OPA’s contention that the amendment was un- 
workable had been fully tested. Such experience as there was 
gave support to the OPA position. Under the present law the 
Stabilization Administrator will not have to repeat this experiment. 
Neither the standards in the Act nor the legislative history do 
much either to guide the Administrator’s judgment or to limit his 
discretion in resolving two enormously difficult questions: (1) 
Under what circumstances should general price and wage controls 
be imposed? (2) What administrative standards should be em- 
ployed in imposing them? To each of them there is a wide range 
of answers that would surely withstand the test of judicial review. 
In considering how this broad discretion should be exercised, a 
few fundamental points should be made. It is intrinsic to our 
system of free enterprise that businessmen, industrial workers, 
and farmers should be constantly striving to better their relative 
position in the economy. In normal times the market provides the 
needed check on each of these interests. When, however, the dis- 
parity between the goods available and the money with which to 
buy them increases, the effectiveness of this check is progressively 
weakened. Each group acquires the economic strength to force 
an improvement in its position. But the improvement can be only 
temporary as other groups similarly take advantage of their own 
position. In the long run, no one wins, and the persons with fixed 
and limited incomes lose heavily. At some point the government 
must step in to preserve economic stability. Otherwise, the 
jockeying for place among these groups would force industrial 
prices, wages and farm prices upward and threaten the national 
welfare. The checking of these inflationary price and wage move- 


28 60 Srat. 675 (1946). Under this amendment only industry advisory com- 
mittees could apply for relief and they were required to present “comprehensive 
evidence with respect to costs and prices.” The OPA issued detailed rules govern- 
ing the preparation of applications. Supplementary Order 183 and Order 1 under 
Supplementary Order 183, 11 Fep. REG. 10419, 13283 (1946). The OPA’s answer 
to criticism that these were unduly complex was that the complexity was required 
by the express terms of the amendment. 
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ments, however, must be accomplished in such a fashion as not 
to destroy the incentives which are the driving force for the 
prodigious industrial and agricultural production that is required. 
Moreover, in acting to prevent any economic interest from ex- 
ploiting a period of national peril, the administration cannot 
afford to cast its weight on the side of any one of the competing 
interests at the expense of any other. Our defense effort would 
be in danger if used as a cloak for social and economic readjust- 
ments not essential to that effort, however desirable they may be 
as long-term objectives. 

There will probably be a general agreement with these prin- 
ciples as stated. Unhappily, however, it is easy to subscribe to 
them and still say: ‘“The emergency happened to catch us in an 
abnormal position. Simply adjust our price — or our wage — so 
as to restore a fair balance, and we will be content to see that 
balance firmly maintained.” It is too much to hope for any agree- 
ment as to what is a fair balance. Whenever and however con- 
trols are imposed, there are bound to be many charges of unfair- 
ness. Some obvious individual inequities can be corrected without 
difficulty, but when general levels of prices or wages are in issue, 
it is a very different matter. 

It is common to speak of “rounds” of wage increases as though 
they had a beginning and an end like the rounds of a boxing 
match. This is dangerous oversimplification, but even if it were 
not, it would be hard enough to select the fair point to step in and 
say, ‘“Thus far and no further.” In the face of the actual pattern 
of wage movements and the price adjustments which they produce, 
with the so-called “rounds” blurred and overlapping, the selection 
is incredibly more difficult. 

To take a case that is very much in point, the new five-year 
contract between General Motors and the UAW-CIO was an- 
nounced on May 23, 1950, before the invasion of South Korea. 
The new Chrysler contract followed on August 25, after the 
Korean invasion. The Ford contract of a generally similar tenor 
was announced on September 4, while the DPA was awaiting the 
President’s signature. Contracts calling for substantial wage in- 
creases in motors, textiles, consumer’s durables, and other indus- 
tries have already followed. Negotiations in other major indus- 
tries are under way. Assuming that controls are to be instituted, 
what does “due consideration” to the May 24—-June 24 period 
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mean? *7 What other “relevant factors” should be considered and 
how should they be weighed? Should a line be drawn between 
General Motors and Chrysler; between Chrysler and Ford; or be- 
tween motors and steel; or between steel and coal? Or should it 
be decided that a “round” was in progress on June 24 and that 
fairness requires permitting it to be completed? If so, what test 
distinguishes between the latter stages of one round and the be- 
ginning of a new one? Further, what about price increases in the 
industries where wages are increased? Should price increases be 
permitted to reflect all of the wage increases and, if so, with or 
without the customary additions to overhead? Or should the Ad- 
ministrator require some part of them to be absorbed? If the 
latter, what is the appropriate measuring rod? In either event, 
what about the increase in the cost of living resulting from such 
price increases as are allowed? If a wage increase is called for 
under the common type of contract which gears wages to the cost 
of living, should the wage increases be allowed? ** What of other 
workers with the same increase in their living costs but no such 
contract? Finally, how about additional price increases to com- 
pensate for these latter wage increases, and so on indefinitely? 
These questions suggest some of the difficult decisions which the 
Administrator will have to make in striking a fair balance among 
the competing economic interests should general controls be 
imposed. 

The means of maintaining the controls once they are established 
rest equally within the discretion of the Administrator. To meet 
rapidly shifting conditions flexibility is of first importance. Con- 
gress could not reasonably be expected to go far in prescribing the 
details of a stabilization program. All this, however, does not 
make the Administrator’s task easier. He will have no choice but 
to make unpopular decisions. He can scarcely be expected to 
avoid making some mistaken ones. 


27 Simultaneously with the creation of the Economic Stabilization Agency, the 
President by executive order required sellers to preserve the records of their prices 
and costs, including labor costs, for the May 24 to June 24 period, thus facilitating 
their use by the Administrator as a point of reference in imposing controls. 
Exec. Order No. 10160, 15 FED. REG. 6103 (1950). 

28 Under DPA § 402(d)(1) and (2) there is power to abrogate the terms of a 
pre-existing wage contract by regulation so long as no wage is reduced below that 
paid in the May 24-June 24 period. Hence the Administrator could, so far as the 
law is concerned, refuse to recognize a wage increase provision tied to a cost of 
living increase, although the difficulties incident to such interference with a now 
widely accepted and reasonable standard of collective bargaining would be great. 
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Ill. Pricinc or AGRICULTURAL COMMODITIES 


As in the EPCA, special treatment is given to prices for agricul- 
tural commodities.?® Section 402(d)(3) of the DPA imposes two 
basic limitations on farm price ceilings. First, no ceiling shall be 
below the parity price as determined by the Secretary of Agricul- 
ture. Secondly, no ceiling shall be below the highest price received 
by producers during the May 24—June 24, 1950 period as deter- 
mined by the Secretary, with the further provision that if the 
market for a commodity was inactive during that period the Secre- 
tary shall take the average price for the most representative recent 
prior period and adjust it to a level in line with the general level 
in the May—June period. This is in line with the traditional special 
treatment of farmers, who were even more favorably treated in the 
original EPCA, where one of the standards was 110 per cent of 
parity. These standards are coupled with the further requirement 
that prices for processed farm commodities must reflect to pro- 
ducers the highest of the prices specified above and must allow a 
generally fair and equitable margin for such processing. Regard- 
less of whether or not the congressional judgment as to the 
farmer’s due is sound, the plain fact is that these standards will 
permit material increases in many farm prices before controls are 
permissible °° and thus result in some increase in the cost of liv- 
ing. In the case of many farm products, then, the consumer must 
rely more on bumper crops than on government controls as a pro- 
tection against rising prices. 

Probably even a more serious unstabilizing factor than uncon- 
trolled wages was the 1942 increase in food costs which the Price 
Administrator was powerless to prevent. Although of lesser mag- 
nitude than before, the same threat to stabilization is inherent in 
the present law. It should be noted that the potential increase 
in the cost of living is not necessarily to be measured by the poten- 
tial increase in farm prices, because the present prices of some 
processed farm commodities will probably be found to leave room 
for increase in farm prices without violating the parity reflection 
and processor margin requirements. Nevertheless, the agricultural 
pricing provisions make it legally impossible, even if it were other- 


29 Compare DPA 8 4o1 with EPCA § 1(a). 

3° See Sen. Rep. No. 22850, 81st Cong., 2d Sess. 37 (1950) for a table showing 
a comparison between the market price of the major farm commodities on June 
15, 1950 and the parity price on July 15, 1950. 
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wise feasible, to achieve stabilization by treating everyone alike 
and freezing everything at the June, 1950 level. 

There are special provisions with respect to tobacco ** designed 
to gear tobacco pricing with the price supports for that commod- 
ity. With respect to milk there are also special provisions which 
make the possibility of effective control dubious.** Indeed, Senator 
Maybank, Chairman of the Senate Committee, in his statement 
accompanying the conference report recognized the difficulties as 
to milk and suggested the possible need of amendment.** There 
is also a “disaster clause’ requiring allowances for substantial 
reduction in merchantable crop yields.** Whatever may be said 
of its fairness, a similar provision in the EPCA as amended in 
1944 *° gave rise to serious administrative difficulties. 


IV. LIMITATIONS ON THE AUTHORITY OF THE ADMINISTRATOR 


The most serious limitation on the authority conferred by the 
DPA, in contrast to that given to the Price Administrator, is the 
absence of the broad power to use subsidies in aid of stabiliza- 
tion.*° Subsidies occupied a central role in the struggle to keep 
food prices within bounds. In particular, the roll-back subsidies 
instituted in May, 1943,°” to reduce by Io per cent the price of 
meat and butter were a desperate and successful effort to recover 
lost ground. Without them it would probably have been impossible 
to comply with the mandate of the hold-the-line order to stabilize 
prices and wages on the basis of September 15, 1942 levels.*® 
Nevertheless, subsidies evoked what was perhaps the most bitter 
political controversy in the entire period of price control. That 
controversy cast its shadow over the present law, and Congress 
made it unmistakably clear that food subsidies are not authorized 
by the DPA.*® 

Quite apart from the importance of the roll-back subsidies in 
achieving a precarious balance between wages and living costs, 
the subsidy device was used in varying ways by the Administrator 

$7 DPA § 402(d) (3) (iv). 

92 Id. § 402(d) (3). 

33 96 Cong. Rec. 14293 (Sept. 1, 1950). 

34 DPA § 402(d) (3). 

35 Section 103(b), 58 Strat. 637 (1944). 

36 See EPCA § 2(e). 

37 See PROBLEMS IN PRICE CONTROL: STABILIZATION SUBSIDIES 135-41, 145-49 
(Historical Reports on War Administration: OPA, 1948). 


38 Exec. Order No. 9328, 8 FED. REG. 4681 (1943). 
39 DPA § 303(a). 
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in his effort to solve what was probably the thorniest single prob- 
lem in price control; namely, the control of beef prices.*° In one 
instance this device preserved the validity of the wholesale beef 
regulation ** and enabled the Administrator to maintain at retail 
the uniform dollar-and-cent ceilings which were so essential to 
compliance and enforcement. While it cannot be said that the 
solution of these problems was wholly satisfactory, to deprive the 
Administrator of the subsidy weapon is to endanger the effective- 
ness of control over one of the most important cost-of-living com- 
modities.*” 

Although food subsidies are banned, the power to purchase 
metals, minerals and other raw materials for resale at a loss and 
to make provision for the encouragement of exploration, develop- 
ment and mining is expressly granted.** These make possible the 
repetition, to take one example, of such a program as the premium 
price plan for copper, lead and zinc —a subsidization of high 
cost producers to bring out marginal production. As an alterna- 
tive to an increase of the ceiling price for every producer in order 
to bring out the needed production, the merit of such a plan is 
obvious, particularly when the government itself is the primary 
consumer.** | 

The commodities and services exempted from control are very 
largely the same as before.*® The right to intervene in proceedings 
involving rate increases for common carriers or other public utili- 
ties is greatly cut down. Instead of covering all such increases, 
intervention is limited to cases involving property or services sold 
by the carrier or utility for resale to the public.*® Thus the oppor- 


40 Hyman and Nathanson, Judicial Review of Price Control: The Battle of the 
Meat Regulations, 42 Itt. L. REV. 584 (1947). 

41 Heinz v. Bowles, 149 F.2d 277 (Em. Ct. App. 1945), set aside on rehearing, 
150 F.2d 546 (Em. Ct. App. 1945), cert. denied sub nom. E. Kahn’s Sons Co. v. 
Bowles, 326 U.S. 719 (1945). 

42 For other instances which might be cited where the previous effective resort 
to food subsidies suggests the advisability of seeking a broader subsidy power 
from Congress, see PROBLEMS IN PRICE CONTROL: STABILIZATION SUBSIDIES 93-241 
(Historical Reports on War Administration: OPA, 1948). 

43 DPA § 303. 

44 See PROBLEMS IN Price CONTROL: STABILIZATION SUBSIDIES 60-65 (Historical 
Reports on War Administration: OPA, Gen. Pub. No. 10, 1948). 

45 Compare DPA § 402(e) with EPCA § 302(c). By a quirk in the definitions 
section of the EPCA, the services subject to regulation were those rendered “in 
connection with ...a commodity.” Hence the services of barbers and beauty 
parlor operators were exempt. There is no such exemption in the DPA, 


*° DPA § 402(e) (v), 
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tunity to impress stabilization considerations upon public regula- 
tory bodies will be a matter of grace and not of right. 

The power to regulate margin requirements on commodity ex- 
changes is also expressly denied.** Such regulation was undertaken 
with respect to cotton futures in the spring of 1946,*® but was for- 
bidden, although by indirection, in the Price Control Extension 
Act of 1946.4” The restriction upon compelling changes in business 
practice except as necessary to prevent circumvention or evasion 
of the Act is continued.*’ Congress also retained the provisions 
of the Taft Amendment *' denying authority to require grade la- 
beling, restricting the power to standardize materials or commodi- 
ties to situations where it is found that no practicable alternative 
exists for securing effective price control, and preventing the 
fixing of ceilings in terms of specifications or standards unless 
such specifications or standards were previously in general use or 
lawfully required by another government agency. It is apparent 
that mandatory grade labeling would aid the Administrator in the 
maintenance and enforcement of price ceilings. Without going 
into the merits of a grade labeling requirement, there is great 
force in the argument that this old and controversial issue is 
properly one for Congress to decide rather than for an adminis- 
trative determination in the exercise of a general power to prevent 
circumvention and evasion of price ceilings. | 

The DPA also follows a 1944 amendment to the EPCA in for- 
bidding the Administrator from imposing upon a retail seller a 
requirement to limit his sales with reference to any highest price 
line offered for sale by him at any prior time.** This was at best 
a clumsy method of control at the retail level and its use occasioned 
some legitimate basis for complaint. 

On the other hand, in at least one important area, an attempt 
in Congress to copy the EPCA, as amended, in limiting the Admin- 
istrator’s authority was unsuccessful. In 1946, Congress knocked 
out by amendment the OPA’s highly controversial Maximum 


47 DPA § 402(e) (vi). 

48 OPA Margin Requirement Regulation No. 1, 11 Fep. Rec. 3602 (1946). 

4260 Stat. 666 (1946). Section 3, adding a new Section 1rA(e) (6) provides 
that no regulation should be applicable with respect to any agricultural commodity 
unless a regulation with respect to such commodity had been issued prior to April 
1, 1946. The order regulating margin requirements was issued on April 3, 1946. 

5° DPA § 402(g). 

51 Compare id. § 402(h)(2) with 57 Strat. 566 (1943). 

52 Compare DPA § 402(1) with 58 Star. 636 (1944). 


This content downloaded from 130.240.43.43 on Wed, 23 Dec 2015 04:45:55 UTC 
All use subject to JSTOR Terms and Conditions 


1950] DEFENSE PRODUCTION ACT OF 1950 17 


Average Price regulation.°? This time a similar effort failed. 
MAP, as it was commonly called, represented the OPA’s most 
vigorous effort to get effective control over clothing prices. In its 
essence it was a device to prevent a manufacturer from shifting 
from low-priced to high-priced lines of apparel by forcing him to 
maintain an average selling price fixed with reference to his aver- 
age in a base period selected as normal. This reduction or elimi- 
nation of low-priced lines was a serious inflationary factor and one 
which conventional price ceilings could not touch. MAP was not 
completely successful in achieving its purpose and there were some 
obvious imperfections in it, but it represented by far the most 
promising line of attack on a difficult problem. It is fortunate 
that the Administrator will be free to explore it further. 

It should be here noted that after MAP had been killed by 
amendment and indeed well after the abandonment of price con- 
trol, the validity of the MAP regulation came before the court as 
a result of enforcement proceedings. The court held it invalid, 
saying: “This was not price control but attempted control of pro- 
duction, a function . . . not within the Administrator’s power 
under the Emergency Price Control Act.” °° This reasoning should 
have no applicability if a similar device were to be used under 
the DPA. The power conferred upon the President under Title I 
is surely broad enough to warrant such control over production 
and the power could readily be delegated to the Administrator. 
This points up the fact, manifest from the previous experience, that 
such a scheme as MAP can work only if powers over production 
and over pricing are effectively coordinated. It is unreasonable 
to expect a manufacturer to continue with a low-priced line of 
apparel unless the necessary steps are taken to assure him an 
adequate supply of the necessary low-priced materials.*® 

The discussions of the statutory limitations on the Administra- 
tor’s power to regulate prices and wages should not becloud the 
fact that there are ‘other serious threats to stabilization with which 

°4 An amendment designed to prohibit MAP was offered by Senator Kem and 
rejected by the Senate. 96 Cong. Rec. 12812, 13111 (Aug. 16, Aug. 21, 1950). 

°® Adrian, Inc. v. Fleming, 161 F.2d 186, 189 (Em. Ct. App. 1947). 

56 A common complaint leveled at the OPA’s administration of MAP was that 
this very situation prevailed. The OPA’s answer was that the difficulty lay in the 
failure of WPB to strengthen its General Preference Order M-—388, so as effectively 
to channel low-end fabrics to manufacturers. See WARTIME APPAREL PRICE CONTROL 


125 et seq. (Historical Reports on War Administration: OPA, 1948) for an account 
of the inter-agency difficulties in connection with this program. 
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the Administrator has no power to cope. Some require further 
legislation, such as the extension and strengthening of rent con- 
trol *’ and the adoption of the pay-as-you-go tax policy requested 
by the President, including an excess profits tax. Others involve 
the exercise of existing powers, most of them conferred by the 
DPA and delegated to other government agencies. These include 
allocations, inventory controls and credit controls, the vigorous 
use of which is essential to the success of the stabilization program. 


V. JupiciaL REVIEW 


In providing for judicial review of price regulations issued under 
the DPA, Congress adopted, practically verbatim, the novel 
method evolved in the EPCA.°® The Emergency Court of Appeals, 
a new court consisting of federal judges designated by the Chief 
Justice of the United States, is continued. Once again it is given 
exclusive jurisdiction, subject only to review by the Supreme 
Court, to determine the validity of the regulations and orders 
issued under the Act. No regulation can be challenged in any 
other court either directly or collaterally by way of defense to an 
enforcement proceeding.*® 

By confining judicial review to a single court this statutory 
scheme prevents a regulation from being held valid in one federal 
district and invalid in another. Such inconsistency of decisions 
would be disastrous not merely to effective price control but also 
to the orderly marketing and distribution of goods. If a price 
ceiling were held valid in one state and invalid in another, goods 
in short supply would flow to the state where they could be freely 
sold at an uncontrolled price. Long before the Supreme Court 
could resolve the conflict, irreparable harm to the economy would 
be done. Despite approval of the regulation in other districts, 
the Administrator confronted with a decision of invalidity in a 
single district might feel compelled to withdraw the regulation in 
order to avoid distortions in the distribution’ of essential goods. 

This exclusive jurisdiction feature greatly simplifies enforce- 
ment litigation since the issue of validity of a price regulation is 

°7 An amendment proposed by Representative O’Hara to extend and strengthen 
rent control was ruled out on the point of order that it was not germane to the 
subject matter of the bill. 96 Cong. Rec. 11947, 11948 (Aug. 3, 1950). 

58 Compare DPA 8§ 407-08 with EPCA §8§ 203, 204. 

59 Even the Emergency Court of Appeals is denied the power to issue any 


temporary restraining order staying the effectiveness of a regulation pending a 
determination on the merits. DPA § 408(c). 
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not open in the enforcement case but only in a separate proceeding 
before the Emergency Court. The DPA takes over provisions 
added to the EPCA by amendment in 1944 °° which authorized the 
enforcement court in its discretion to stay the enforcement pro- 
ceeding so as to give the defendant an opportunity to challenge 
the regulation in the Emergency Court. Thus the Act eliminates 
the possibility that a person could be criminally convicted or sub- 
jected to a civil judgment for violation of a regulation which was 
in fact invalid without any opportunity to be heard upon the 
question of its validity. 

The retention of this exclusive jurisdiction feature of the EPCA 
as amended came only in conference after the Senate had adopted 
a provision sponsored by Senator Bricker which would have pre- 
served the Emergency Court as the sole avenue for direct attack 
on a regulation but would have allowed collateral attack in an 
enforcement proceeding.®** The Bricker proposal would have pro- 
duced the very consequences of inconsistent decisions which the 
exclusive jurisdiction provisions were originally designed to obvi- 
ate. To be sure, the enforcement court could not, as could the 
Emergency Court, enjoin or set aside the regulation, but a deter- 
mination of invalidity in an enforcement suit would have the 
practical result of nullifying the regulation in that district and 
making dubious its effectiveness elsewhere. It is fortunate for 
effective price control that the House conferees stood firm on this 
proposal. 

As for the efficacy of these provisions as enacted, past experi- 
ence would indicate that they will work in a reasonably satis- 
factory fashion. The OPA had expressed fears lest the stay 
provisions would be extensively used, particularly in criminal 
cases, for purposes of delay, and thus impair enforcement. In 
fact, however, the consequences were not particularly serious. 
In any event, by removing the basis for the most persuasive criti- 
cism of exclusive jurisdiction, the stay provisions probably saved 
from elimination that all-important pattern of review. It is, in- 
deed, somewhat surprising, in the light of still recent history, that 
the House version of the present bill went all the way back to the 
original which placed the violator in the position of possibly 
going to jail without an opportunity to attack in any court the 
validity of the regulation he had disobeyed. 


wie yeas se ee 
60 Compare id. § 408(e) with 58 Stat. 639 (1944). 
61S. 3936, 81st Cong., 2d Sess. § 408(d) (1950). 
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Significantly, the protest and judicial review sections of the 
Act do not apply to wage orders.® As originally presented to both 
Houses, these sections covered both price and wage orders, but an 
amendment adopted by both bodies limited this type of review to 
price matters. The statements of the sponsors of the amendment, 
Representative Buchanan * and Senator Maybank,® evinced a 
clear-cut intention that wage orders should not merely be ex- 
cluded from review by the Emergency Court of Appeals but that 
they should be wholly nonreviewable. The amendments were 
adopted with no indication of dissent from this proposition.® 

A letter from Cyrus S. Ching, Director of the Federal Mediation 
and Conciliation Service, strongly urging the importance of admin- 
istrative finality in the wage field was read into the record,® and 
it was pointed out that orders of the War Labor Board in World 
War II had been nonreviewable. It is true that in Employers 
Group of Motor Freight Carriers v. National War Labor Board,™ 
an order granting an increase in wages was held nonreviewable in 
a suit by the employer seeking an injunction. The court pointed 
out that the order merely permitted but did not compel the in- 
crease and that the employer was free to continue paying the old 
wage if he chose. It does not necessarily follow, however, that if 
the government instituted criminal proceedings against an em- 
ployer who paid or an employee who received higher wages than 
an order permitted, the defendant would not be able to challenge 
the validity of the order. The DPA itself discloses no congres- 
sional intent to make a wage determination wholly nonreviewable. 
That intent is found only in the legislative history when Congress 
was considering the exclusion of wage orders from the specialized 
type of review provided for price regulations. Assuming accept- 
ance of the view that Congress did so intend, the extent to which 
administrative determinations must be judicially reviewable to 
satisfy constitutional requirements is, as Professor Davis has re- 
cently demonstrated, uncertain.** Although criminal sanctions 


82 See 96 Cong. Rec. 12332 (Aug. 9, 1950). 

83 Ibid. 

64 7d. at 12686 (Aug. 15, 1950). 

®5 Senator Ives said the amendment was intended to correct an oversight by 
the committee when the bill was drafted. See zd. at 12710. 

86 7d. at 12685, 12886. 

87 143 F.2d 145 (D.C. Cir. 1944), cert. denied, 323 US. 735 (1944). 

68 See Davis, Nonreviewable Administrative Action, 96 U. oF Pa. L. REv. 749, 
783 (1948). 
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were available for the enforcement of War Labor Board orders 
after the Stabilization Act of October 2, 1942,°° there appears to 
have been no judicial determination as to the administrative final- 
ity of an order of the Board either in a criminal case or a suit to 
enjoin a prosecution. Perhaps this was because the criminal sanc- 
tion was little used. In the light of previous experience, the ques- 
tion may well remain unresolved under the present Act. Should it 
arise, however, it seems probable that a limited review, at least of 
substantial questions of law, would be permitted. This might be 
done, in view of the absence of specific reference to the question 
of nonreviewability, by construing the Act as not precluding all 
review and thus avoiding the constitutional question. 


VI. ENFORCEMENT 


The enforcement provisions of the Act *° are patterned in gen- 
eral upon the comparable provisions of the EPCA. Injunctive 
relief,’ criminal prosecutions, and treble damage actions are all 
made available to the government, and the consumer is also given 
the treble damage right. 

While the criminal sanction remains the same except for an in- 
crease of the maximum fine from $5000 to $10,000, the treble 
damage provisions are significantly changed. Even for an innocent 
or inadvertent violation, the EPCA had provided originally for 
mandatory treble damages, with a $50 minimum, plus reasonable 
attorney’s fees and costs. By amendment in 1944, Congress 
reduced the rigor of this sanction by giving the court discretion 
to assess damages at any point between the amount of the over- 
charge and three times that amount. A further limitation provided 
that damages should be simply the amount of the overcharge if 
the defendant proved that the violation “was neither willful nor 
the result of failure to take practicable precautions against the 
occurrence of the violation.” ‘ The present law follows the pat- 
tern of the 1944 amendment, but it fixes as a maximum the amount 
of the overcharge plus $10,000. This means that a willful violator 


69 66 Srat. 767, 768 (1942). 

7° Compare DPA § 409 with EPCA § 205. 

71 Although the Act provides that upon a showing of violation or prospective 
violation “a permanent or temporary injunction, restraining order, or other order 
shall be granted,” the Supreme Court construed identical language in the EPCA 
as not depriving the court of discretion to refuse relief. Hecht Co. v. Bowles, 321 
U.S. 321 (1944). 

72 58 Stat. 640 (1944). 
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whose overcharge is $5000 or less may continue to be held for 
full treble damages, but a willful violator whose overcharge is, 
for example, $100,000 — and violations of this size were not 
uncommon under the EPCA — can be forced to pay no more than 
$110,000, of which $100,000 is the overcharge itself. In view of 
the retention of the relief given by the 1944 amendment to the 
non-willful case, this limitation seems to demonstrate an undue 
tenderness toward the large violator. It can be expected that this 
sanction, the most effective one at the Price Administrator’s dis- 
posal during the last war, will turn out to be much less of a 
deterrent to violation than before. At the very least, this change 
in the law will probably produce an administrative policy seeking 
criminal convictions with jail sentences more frequently than 
before. 

Under the present law, as under the EPCA, a consumer may 
maintain a treble damage suit against the seller.“ Other pur- 
chasers, such as a manufacturer buying raw materials, cannot do 
so, since by the explicit terms of the Act such purchasers are them- 
selves violators. Where the purchaser cannot sue, the Adminis- 
trator is, as before, given the right to bring suit against the seller. 
Moreover, when the consumer who has a right to sue does not do 
so within thirty days, the Administrator may sue in his stead.”* 
This provision is designed to give an effective remedy against a 
retailer. Experience showed that retail purchasers, largely be- 
cause of the small amounts typically involved, seldom bothered to 
enforce their rights. The retention of this provision should be an 
important aid to retail enforcement. 

The EPCA provided an elaborate machinery for licensing 
sellers. Upon proof of further violation and after warning, appli- 
cation could be made to the appropriate court for a suspension of 
the license to sell the commodity in connection with which the 
violation occurred.” In practice, the OPA found this sanction to 
be relatively unworkable and made slight use of it.“ Very likely 
because of this history, it is entirely omitted from the present Act. 
This provision for suspending the right of price violators to do 





73 DPA § 4o9(c). 

74 Ibid. 

75 EPCA § 205(f). 

76 In the year 1945, only 307 out of the 59,538 civil and criminal actions brought 
were license suspension suits. OPA, SEVENTEENTH QUARTERLY ReEporT 104 (March, 
1946). 
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business should not be confused with the practice, very extensively 
used by the OPA and upheld by the Supreme Court,” of suspend- 
ing by administrative action the right of proved violators of ration- 
ing orders to continue to deal in the rationed commodities which 
they were misusing. This latter authority was derived from the 
allocation power in the Second War Powers Act. The suspension 
was considered not as a punishment for violation but as a realloca- 
tion related to the purposes of the rationing program. As the 
Supreme Court said, the OPA “was doing no more than protecting 
a community against distribution which measured by rationing 
standards was inequitable, unfair and inefficient. If the power to 
‘allocate’ did not embrace that power it would be feeble power 
indeed.” *® It may be safely assumed that the allocation power in 
Title I of the present Act, closely patterned in this respect on the 
Second War Powers Act,”® is broad enough to permit suspension 
of the right to deal in rationed commodities. The once bitter 
controversy over the validity of the OPA’s use of the suspension 
power, highlighted by accusations that the agency’s hearing com- 
missioners were usurping the functions of courts,®° is unlikely to 
be seriously raised again. 

In appraising these enforcement sanctions, it is well to bear in 
mind that the objective is compliance, not punishment of violators. 
Unless the great majority of the people adhere to the rules volun- 
tarily, the enforcement task becomes wholly unmanageable. This 
is a consideration which must be weighed in determining whether 
the time is ripe for over-all controls. Only a tiny fraction of the 
literally billions of regulated transactions under a system of gen- 
eral controls could possibly be policed by even the largest investi- 
gative force Congress could conceivably think wise to authorize. 
Enforcement should, therefore, be coordinated with a broad and 
continuing campaign of public education, aimed to make the 
public realize that such regulations as are imposed are truly neces- 
sary and, moreover, that they are fair. Once general public sup- 
port is initially secured, it can be retained only if enforcement 


™7L. P. Steuart & Bro. Inc., v. Bowles, 322 U.S. 398 (1944). 

78 Id. at 406-07. 

79 56 Stat. 176 (1042). 

89See Pound, The Challenge of the Administrative Process, 30 A.B.A.J. 121 
(1944); Field, Rationing Suspension Orders: A Reply to Dean Pound, 30 A.B.A.J. 
385 (1944); Smith, Comment on Mr. Field’s Reply for the OPA, 30 A.B.A.J. 390 


(1944). 
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sanctions are promptly and vigorously invoked when necessary. 
It has been amply demonstrated that voluntary compliance breaks 
down in an atmosphere of widespread violation. Equally impor- 
tant as deterring offenders is the necessity that the law-abiding 
majority be made aware that persistent violators are being effec- 
tively punished. Appraising the enforcement provisions of the 
DPA in the light of this purpose, they seem adequate except per- 
haps for the weakening of the treble damage sanction. 

In connection with the point that enforcement through court 
action is simply one aspect of a coordinated compliance program, 
the wisdom of the provision of this Act ®’ placing all litigation 
under the supervision and control of the Attorney General may 
be questioned. The price control agency must necessarily bear 
the responsibility for voluntary compliance. It cannot effectively 
supplement its compliance efforts with formal sanctions when it 
is required to act through the Department of Justice. Enforce- 
ment, the OPA found, must be planned on a nation-wide basis. 
Strict enforcement in one state and lax enforcement in another 
can cause a distortion in supply almost as readily as an unwar- 
ranted difference in legal price ceilings between the two states. 
The argument that control by the Attorney General is a wise safe- 
guard against overzealousness on the part of the agency’s legal 
staff is not without force, but too many checks and balances may 
produce inertia when decisive action is imperative. One independ- 
ent agency with a field legal staff directly responsible to the 
national office is better geared to unified action than is the De- 
partment of Justice with its tradition of a high degree of local 
autonomy in the offices of the United States Attorneys. 


VII. GENERAL PROVISIONS 


Although the general pattern of the DPA is to confer all of the 
powers on the President and to permit him to delegate them as he 
chooses among existing or newly created agencies,®* there is one 
significant departure from this scheme. If general price and wage 
controls are imposed, they must be administered through a new 
independent agency.®* Under the EPCA, authority with respect 


81 DPA § 706(b). 

82 Td. § 403(a). 

83 Td. § 403. The section further provides that in these circumstances consumer 
rationing, if undertaken under the authority of Title I, must be administered by 
the same new agency. 
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to agricultural commodities ** was divided between the Price 
Administrator and the Secretary of Agriculture. The President’s 
attempt to give the Director of Economic Stabilization authority 
to resolve disputes between them ® was finally frustrated by 
Congress which gave the Secretary independent responsibility for 
controls over these commodities and prescribed that, in exercising 
his functions under the EPCA, he should not be subject to the 
direction or control of any other appointive officer or agency.*® 
In the DPA, Congress instead of compelling the division of 
responsibility for stabilization, has taken steps to prevent it by 
the centralization of responsibility in a single agency. This makes 
eminently good administrative sense. The Stabilization Adminis- 
trator, however, is still free to, and as a matter of common sense 
is bound to, draw upon the expertness of the Department of 
Agriculture. 

The Act also provides for a joint congressional committee con- 
sisting of five House and five Senate members of the respective 
Banking and Currency Committees to make a continuous study 
of the programs authorized by the Act and the progress achieved 
in executing them.®’ In theory, such a watch-dog committee 
should be beneficial both to Congress and the agency involved. 
A continuing awareness of the day to day problems of adminis- 
tration should make the members of the committee better able to 
evaluate the operation and more effective in dealing with the legis- 
lative questions that arise concerning it. The agency should also 
benefit from the informal advice and counsel of the committee 
and be able to minimize the misunderstandings which seem an 
inevitable by-product of the relations between Congress and ad- 
ministrative agencies. 

The termination date of Title IV of the Act is June 20, 1951.58 
It will presumably have to be renewed. It is to be hoped that 
when it is reviewed Congress will depart from the World War II 
practice of continuing the OPA for only a year at a time. The 
point is not that the annual renewal hearings were an invitation 
for the airing of grievances against the OPA. Rather, the diffi- 
culty was that knowledge of the necessity of renewal led to the 

84 EPCA § 3(e) required the prior approval of the Secretary for an action with 
respect to an agricultural commodity. 

85 Exec. Order No. 9250 Title IV, § 3, 7 Fep. Rec. 7871 (1942). 

88 60 Stat. 666 (1946). 


87 DPA § 712. 
88 Td. § 716(b). 
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withholding of goods from the market in the hope of a higher 
price through expiration or amendment of the law. Indeed, there 
is good reason to believe that sometimes the withholding was for 
the deliberate purpose of precipitating a crisis and forcing the 
hand of Congress. But whatever the motive, such withholding 
created serious temporary shortages and distortions in distribu- 
tion. 


VIII. Conclusion 


In conclusion, Title IV of the DPA impairs and may even 
prevent the effective use of selective controls. Such controls can, 
of course, be misused, but it seems unfortunate for that reason to 
deprive the Administrator of a useful weapon for a delaying 
action, which might, in conjunction with a government directed 
voluntary program and indirect anti-inflationary measures, accom- 
plish enough to make more drastic action unnecessary. 

On the other hand, for the purposes of an over-all program of 
control, the Act clearly is stronger from the point of view of 
stabilization than was the original EPCA, assuming that rent con- 
trol, now covered by other legislation, is appropriately tightened. 
When compared with the former law as amended by the Stabiliza- 
tion Act of October 2, 1942, (under which the OPA operated 
during its most successful period), there appear some weaknesses 
which make the maintenance of stabilization more difficult, no- 
tably the lack of a broad subsidy power. The DPA is, of course, 
incomparably better than the tattered version of the OPA left 
after the 1946 amendments. In the enactment of the DPA, Con- 
gress yielded to relatively few demands for special treatment of 
special interests. It is to be hoped that firmness will be main- 
tained when the inevitable pressure for amendment develops. 
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